
DRAFT (25/10/2017): do not cite without permission 

 1 

 

Settlers Among Empires  

Conquest and the American Revolution 

Charles W. A. Prior, University of Hull 

 

 In the gift shop at colonial Williamsburg in Virginia you can buy a 

pocket guide that introduces you to ‘The Idea of America™’ – the slightly 

jarring trademark symbol stands as a proprietorial claim on the republic’s 

founding values. The impulse to declare formal ownership of an idea is a 

distinctly American trait, as is the idea itself.1 What is this idea? For a 

compact summary, the civic-minded souvenir hunter could turn to one of the 

shop’s wall calendars, illustrated with street scenes of the restored colonial 

                                                
Forthcoming in Remembering Early Modern Revolutions, ed. Edward Vallance. I am 

grateful to Pekka Hämäläinen for discussions that greatly clarified my argument, and 

to Daragh Grant, Craig Yirush and Phil Stern for helpful correspondence. Any errors 

or omission are mine alone. This is the first piece of work completed under the 

auspices of a Research Fellowship Awarded by the Leverhulme Trust (RF-2017-

156/3).  

1 The Patent Act (1790) was enacted in the year that followed the ratification of the 

Constitution.  
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town, complete with citizens in bonnets and three cornered hats. As the 

historical preamble puts it: 

In 18th-century Williamsburg, men and women of all walks of life – from 

farmers to merchants, from soldiers to preachers – came together to 

establish the United States as a free and independent nation. They 

built a framework for a new constitutional republic and earned a 

victory over the world’s most powerful military. Their collective 

sacrifice and remarkable triumph proved that ordinary people can do 

extraordinary things. We owe these patriots a remarkable debt of 

gratitude. 

Granted, it is only a bit of text from a calendar aimed at the tourist market, 

but there is, nevertheless, a particular historical argument being made here, 

which is that the United States was born as the result of the collective effort 

of ordinary people who managed – against the odds – to defeat the military 

might of the British state. This view is mirrored in the Revolution’s most 

seminal interpretations. For Bernard Bailyn, the events of 1776 were ‘the 

realization, the comprehension and fulfillment, of the inheritance of liberty 

and of what was taken to be America’s destiny in the context of world 

history’.2 The concept of liberty inherited from the tradition of English 

                                                
2 Bernard Bailyn, The Ideological Origins of the American Revolution: Fiftieth 

Anniversary Edition, Harvard, 2017, p. 19.  
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republicanism represented a ‘radical idealization’ of a ‘peculiar strain of anti-

authoritarianism’ that was itself fashioned in the context of the English 

‘revolution’ of the seventeenth century.3 

 In later work, Bailyn pointed to a tendency among historians to 

‘gentrify’ the history of the ‘brutal encounter’ between Europeans and Native 

Americans.4 One glimpse of this encounter is offered by the letters of Richard 

Frethorne, an indentured servant who lived near Jamestown, which was the 

de facto capital of the Virginia colony until it was relocated to Williamsburg in 

the late seventeenth century. In 1622, an Indian attack on the settlement led 

to a policy of ’perpetual war’ against the Powhatan confederacy, and in 1634 

a six mile long palisade was erected across the Virginia Peninsula, with a 

guard station at what they called the ‘Middle Plantation’.5 Frethorne’s letters 

                                                
3 Pamphlets of the American Revolution, 1750-1776, ed. Bernard Bailyn, Harvard 

University Press, 1965, pp. viii, ix. 

4 Bernard Bailyn, The Barbarous Years: The Peopling of British America: The Conflict 

of Civilizations, 1600-1675, New York, 2012, p. xv.  

5 Early American Indian Documents, vol. 15: Virginia and Maryland Laws, ed. Alden 

T. Vaughan & Deborah A. Rosen, Maryland: University Press of America, 1998, p. 20; 

Philip Levy, ‘A New Look at an Old Wall: Indians, Englishmen, Landscape, and the 

1634 Palisade at Middle Plantation’ The Virginia Magazine of History and Biography, 

112, 2004, 226-65.  
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of 1623 describe horrific conditions, the prevalence of disease, the lack of 

food and fresh water. ‘Policy’ dictates that the settlers work ‘hard both early 

and late’, and prohibits them from venturing beyond the immediate confines 

of the settlement in search of game to supplement their diet. The reason for 

this precaution, as Frethorne explains, is that ‘wee live in feare of the Enimy . 

. . wee are in great danger’. In further letters, he describes an attacks on the 

settlement by Powhatan war parties, who made off with weapons and armour 

and ‘all things fit for Warre’.6 There is no doubt that Frethorne and his 

companions suffered a great deal, but they were also invaders – amply 

supplied with armour and steel weapons, but lacking food – in a land that 

was not theirs.7  

 How do we reconcile the vision of the American founding presented 

by the Williamsburg calendar with the stark portrait of settler life glimpsed in 

Frethorne’s letters? One reply might be that the comparison in unfounded: 

                                                
6 The Records of the Virginia Company of London, Volume IV, ed. Susan M. 

Kingsbury, London, 1935, pp. 58, 59, 61.  

7 Instructions to settlers bound for Virginia listed necessary clothing and provisions, 

along with light armor, muskets, swords, felling axes – tools necessary to subdue an 

environment and its people. Virginia Company of London, The inconveniences that 

have happened to some persons which have transported themselves from England 

to Virginia, London, 1622.  
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the gritty reality revealed by letters of an indentured servant, himself unusual 

for his ability to write, and the celebratory tone of a calendar sold at a 

carefully (if selectively) reconstructed simulation of colonial life represent 

contrasting examples of the public and academic versions of the historical 

past. Another might be to argue that there is nothing to reconcile. Although 

early seventeenth century Virginia was separated, both temporally and 

situationally, from the populous and commercially-flourishing colonial world 

of the eighteenth century, they represent part of the same story (which varies 

in its British and American versions) of social and political development. 

Emerging from the turbulence of civil and religious war in the seventeenth 

century, so the story goes, by the 1760s English primacy in the eastern 

Americas was assured, and the struggles of Frethorne’s generation retreated 

into memory.  

 This forgetting was helped along by contemporary texts that sought to 

lure settlers to the colonies by emphasizing opportunity and downplaying 

threat. In the 1630s and again in the 1730s, colonies were actively promoted 

as both public projects and as the means for the kind of personal 

improvement that was not possible in England: the climate was moderate, 
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land plentiful, and opportunity as boundless as the horizon.8 As Jack Greene 

has argued, colonial societies were presented as being formed by the 

‘industry’ and ‘initiative’ of individuals: ‘From the beginning of settlement, 

ambitious men and women seized the opportunities available to them to 

acquire substance’.9 The only cloud on this horizon was the looming 

confrontation between the contiguous thirteen colonies of the eastern 

seaboard and the Westminster parliament, over the question of the extent to 

which the colonies were constitutionally subordinate to the British state.  

 Another argument might be that the American Revolution, and the 

world from which it emerged, did not relate in any meaningful way to the 

seventeenth century origins of colonial societies. The ethos of the American 

Revolution is most commonly understood through its great statement of 

principle, the Declaration of Independence. That document frames the 

Revolution’s core values, which remain central to the self-understanding of 

                                                
8 Jack P. Greene, The Intellectual Construction of America, University of North 

Carolina Press, 1993, ch. 3. Natives were described as ‘gentle’ before settlers had 

occasion to fight them, and as ‘treacherous’ and ‘cowardly’ once conflict was 

underway.  

9 Jack Greene, ‘The American Revolution’, The American Historical Review 105, 

2000, 96.  
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the republic.10 Where many interpreters continue to read the Declaration as a 

unique instance in the history of democratic freedom, or as an ‘American 

scripture’, the most persuasive recent assessments balance its emphasis of 

natural rights with its place in a developing discussion of the powers of 

sovereign states.11 As David Armitage has argued, the Declaration 

transformed a ‘civil war’ between colonies and empire into a ‘war between 

states’.12 On this view, the significance of the Revolution was global, forming 

                                                
10 See Steve Pincus, The Heart of the Declaration: The Founders’ Case for an Activist 

Government, Yale, 2016, which returns to the notion of the revolution as a 

‘founding’ driven by identifiable civic and commercial ideals that coalesce into a 

very modern-looking theory of accountable government. 

11 Pauline Maier, American Scripture: Making the Declaration of Independence, New 

York, 1998; Danielle Allen, Our Declaration: A Reading of the Declaration of 

Independence in Defense of Equality, New York, 2014; David Armitage, The 

Declaration of Independence: A Global History, Harvard, 2007, ch. 2; Eliga Gould, 

Among the Powers of the Earth: The American Revolution and the Making of a New 

World Empire, Harvard, 2012, ch. 1.   

12 David Armitage, ‘The Declaration of Independence and International Law’, 

William and Mary Quarterly, 59, 2002, 42; David Armitage, Civil Wars: A History in 

Ideas, Yale, 2017, pp. 134-47.  
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a key juncture in the gradual transformation of a loose system of world 

empires into a coherent system of sovereign states.  

 This reading of the American Revolution as a civil war is intriguing, but 

it also runs the risk of taking at face value the claim, which is prominent in the 

political rhetoric of the period, that colonists were ‘transplanted Englishmen’. 

However, if we approach the colonies themselves from the point of view of 

sovereignty, and think of them as quasi-states which developed in a different 

soil, a very different picture emerges.13 In fact, this was a distinction noted by 

some prominent figures in American political life. In the section of the 

Declaration that is addressed to ‘our British Brethren’, a passing reference is 

made to ‘the Circumstances of our Emigration and Settlement here’. 

Jefferson’s own draft of the passage, excised from the final version, went on 

to state that settlement ‘was effected at the expense of our own blood and 

treasure, unassisted by the wealth and strength of Great Britain’.14 A further 

clue to Jefferson’s meaning can be found in his notes presented to the 

Virginia delegation to the First Continental Congress, which met in 

                                                
13 Craig Yirush, Settlers, Liberty, and Empire: The Roots of Early American Political 

Theory, 1675-1775, Cambridge, 2011, ch. 1; Andrew Fitzmaurice, Sovereignty, 

Property and Empire, 1500-2000, Cambridge, 2014, ch. 6.  

14 Jefferson: Political Writings, ed. Joyce Appleby and Terence Ball, Cambridge, 

1999, p. 100.  
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Philadelphia in autumn of 1774. Here, Jefferson offered a bold argument that 

predicated the territorial sovereignty of colonies on a historical process of 

conquest:  

America was conquered, and her settlements made, and firmly 

established, at the expence of individuals, and not of the British 

public. Their own blood was spilt in acquiring lands for their 

settlement, their own fortunes expended in making that settlement 

effectual; for themselves they fought, for themselves they conquered, 

and for themselves alone they have right to hold.15 

There are two important ideas here relating to conquest and law, and 

particularly their relationship within a single process. The first is the notion 

that settlement in America was based on conquest, rather than peaceful 

migration. This jars with the assumptions and conclusions of historical works 

that every graduate student in American colonial history will encounter. For 

example, in a prominent study of ‘folkways’ in British America, the world of 

migrants is painstakingly reconstructed, yet less than a page is devoted to 

the topic of how Indians existed within this context.16 Similarly, a seminal 

                                                
15 Thomas Jefferson, A Summary View of the Rights of British America, 1774, p. 6.  

16 David Hackett Fischer, Albion’s Seed: Four British Folkways in America, Oxford, 

1989, p. 806.  
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study of the ‘transformation’ of Virginia vastly simplifies its task by declaring 

at the outset that, by 1700, the Indians were ‘almost gone’.17 The 

contemporary view was very different, and Jefferson was deploying an 

argument which, when he made it in 1774, was already well-established.18 In 

1622, a pamphlet that appeared in the wake of a devastating Indian attack 

on English settlements argued that it was lawful to gain territory by ‘right of 

Warre’; in 1676, the Virginia planter Nathaniel Bacon described another war 

against Indians as necessary to secure ‘the honourable purchase of our 

Countries quiet and benefit with our own hazard and charge’.19 These 

examples can be multiplied, and the fact that they can suggests that we need 

to revisit the place of conquest in the history of ‘colonial‘ America.  

                                                
17 Rhys Isaac, The Transformation of Virginia, 1740-1790, New York, 1982, p. 125.  

18 Readings of this passage that associate it with the historical investigation of Saxon 

conquest as the basis of rights do not address the fact that Jefferson was referring 

to the particular circumstances of settlement in America. See Allan Jayne, 

Jefferson’s Declaration of Independence: Origins, Philosophy and Theology, 

University Press of Kentucky, 2000, p. 53.  

19 Edward Waterhouse, A declaration of the state of the colony and affairs in 

Virginia, London, 1622, pp. 22, 23; ‘Proclamations of Nathaniel Bacon’, The Virginia 

Magazine of History and Biography 1, 1893, 56-8.  
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 The second and less obvious idea that appears in both Jefferson’s 

remarks of 1774 and in his first draft of the Declaration is the concept of 

‘effectual settlement’. At the time Jefferson wrote, international law was in a 

period of transformation, spurred by the emergence of states in a world 

formerly dominated by empires.20 Benjamin Franklin reported in 1775 that 

‘the circumstances of a rising State made it necessary frequently to consult 

the law of nations’.21 However, it is important to remember that international 

law had long been used to advance imperial claims to possession of territory 

in the ‘new’ world.22 During the sixteenth century, the jus gentium was 

employed to regulate international affairs, particularly those among nascent 

European empires. One of its particular functions was the creation of 

                                                
20 Ben Holland, ‘The Moral Person of the State: Emer de Vattel and the Foundations 

of the International Legal Order’, History of European Ideas, 37, 2001, 438-45; 

Edward Keene, International Political Thought: A Historical Introduction, Cambridge, 

2005, ch. 4.  

21 Quoted in Mark Weston Janis, America and the Law of Nations, 1776-1939, 

Oxford, 2010, p. 25. 

22 Ian Hunter, ‘Vattel in Revolutionary America: From the Rules of War to the Rule of 

Law’, in Between Indigenous and Settler Governance, ed. Lisa Ford and Tim Rowse, 

Routledge, 2013, pp. 12-22.  
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dominium – which Jefferson referred to as ‘the right to hold’. According to 

the Justinian Digest, territorial sovereignty could be established in four ways: 

through the occupation of empty land; through long term ‘effectual’ 

possession and settlement; cession by treaty; conquest from a sovereign 

power.23  

While theorists of imperial possession frequently employed the 

concept of empty land (terra nullius) to legitimise territorial claims, the reality 

of the size and power of Indian societies was apparent to those who actually 

set foot in the Americas. To be sure, the question of whether Indian peoples 

were ‘sovereign’ was debated, but Europeans nevertheless concluded 

agreements that regulated, among many other things, the acquisition of land 

for settlement.24 During the seventeenth and early eighteenth centuries, the 

environmental impact of European settlement meant that land became the 

                                                
23 Ken MacMillan, ‘Sovereignty “More Plainly Described”: Early English Maps of 

North America’, Journal of British Studies, 42, 2003, 428.   

24 Andrew Fitzmaurice, ‘The Genealogy of Terra Nullius’, Australian Historical 

Studies, 38, 2007, 1-16; P. H. McHugh, Aboriginal Societies and the Common Law: 

A History of Sovereignty, Status and Self-Determination, Oxford, 2004, pp. 61-70; 

91-116; Robert A. Williams, The American Indian in Western Legal Thought: The 

Discourses of Conquest, Oxford, 1990, ch. 4-5.  



DRAFT (25/10/2017): do not cite without permission 

 13 

last commodity that the Indians had to sell, and the most important sought 

by rapidly expanding European settlements. That convergence of need is 

illustrated in a succession of wars and treaties that altered the distribution of 

Indian and settler populations in the American east. It was also a historical 

process that Jefferson could recognise – he was, after all, deeply involved in 

land speculation - and which he seized upon to bolster an argument that the 

‘blood and treasure’ spilled and spent by settlers was the basis of a 

legitimate ‘right to hold’.25 In other words, an argument predicated on the 

conquest of land from native peoples was used to define and then to defend 

the territorial sovereignty of settler governments, and thus their 

independence from the English state. A complete understanding of the 

Revolution demands that this context and its arguments be recovered.  

This recovery is necessary, in part, because the final text of the 

Declaration made no reference to blood, treasure or effectual settlement. 

Instead, it began with a soaring defence of natural rights, proposed that 

governments were established to secure these rights, and concluded by 

asserting that when ‘any form of government’ failed in this obligation, then 

the people possessed the right to ‘alter or abolish’ it, and to ‘institute new 

                                                
25 Anthony F. C. Wallace, Jefferson and the Indians: The Tragic Fate of the First 

Americans, Harvard, 1999, ch. 1.  
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Government’ in whatever form was likely to ensure their safety. It listed a 

series of examples of heavy-handed imperial governance that served as 

evidence of a design to establish an ‘absolute tyranny’ by interfering with the 

judicial and legislative processes of the colonies, and imposing law without 

the consent of local legislatures. In a telling sentence, George III was accused 

of having ‘combined with others to subject us to a jurisdiction foreign to our 

constitution, and unacknowledged by our laws; giving his Assent to their Acts 

of pretended Legislation’. In short, constitutional principle, not conquest, was 

the chief underpinning of the argument for independence.  

The prominence of constitutionalist themes in the Declaration is not in 

dispute, but how do we square them with David Armitage’s careful 

contextualisation of the document in the language of international law? After 

all, a debate on English constitutional precept concerns the common law and 

a constitutional history that was particular to the English themselves.26 In 

reaching for international law and an argument for sovereignty, the 

Declaration effected a conceptual and literal redefinition of ‘colonies’ as 

‘states’, among ‘the powers of the earth’. In making that assertion, Jefferson 

                                                
26 Jack P. Greene, Peripheries and Center: Constitutional Development in the 

Extended Polities of the British Empire and the United States, 1607-1788, University 

of Georgia Press, 1986.  
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was careful to explicitly list the sovereign powers of states: ‘to levy War, 

conclude Peace, contract Alliances, establish Commerce’.27  

Read purely within the context of the constitutional relationship of 

imperial ‘centre’ and colonial ‘periphery’, the Declaration suggests a powerful 

departure from the conventions of the ‘imperial constitution’, but this is a 

conclusion that is based on the assumption that the most intense political 

and diplomatic relationship that the colonies had was with Britain. This 

assumption is severely tested when we look closely at the complex 

relationship between settlers and the Indian groups on whom they levied 

war, and with whom they concluded peace, contracted alliances, and 

established commerce. The sole reference to Indians in the Declaration – that 

the Crown had ‘endeavoured to bring on the inhabitants of our Frontiers, the 

merciless Indian savages’ – describes the use of alliances with Native 

Americans to shape the balance of power within and beyond zones of 

settlement that contemporaries described as ‘frontiers’.28  

                                                
27 Political Writings, p. 105. 

28 Patrick Spero, Frontier Country: The Politics of War in Early Pennsylvania, 

University of Pennsylvania Press, 2016; Robert G Parkinson, The Common Cause: 

Creating Race and Nation in the American Revolution, University of North Carolina 

Press, 2016, pp. 193-94.   
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This is not to suggest that Indians lacked agency or power. Quite the 

opposite: to a large extent, it was the nature of Indian power in American 

space that conditioned settler approaches to diplomacy.29 When English 

negotiators met Indians around council fires in Philadelphia and Albany, the 

rituals of diplomacy – greetings, cleansing and condoling – were carried out 

according to the custom of the Iroquois.30 This was an Indian landscape, in 

which settler populations were confined to a small strip of the eastern coast 

of a continent that was dominated by coherent and powerful Indian 

groupings, empires in their own right.31 Interaction between settlers and 

                                                
29 Cynthia J. Van Zandt, Brothers Among Nations: The Pursuit of Intercultural 

Alliances in Early America, 1580-1660, Oxford, 2008; Kathleen Du Val, The Native 

Ground: Indians and Colonists in the Heart of the Continent, University of 

Pennsylvania Press, 2006.  

30 See The History and Culture of Iroquois Diplomacy, ed. Francis Jennings, 

Syracuse University Press, 1985; James Merrell, Into the American Woods: 

Negotiators on the Pennsylvania Frontier, New York, 1999, ch. 7; Colin Calloway, 

Pen and Ink Witchcraft: Treaties and Treaty Making in American Indian History, 

Oxford, 2003, ch. 1.  

31 Pekka Hämäläinen, ‘The Shapes of Power: Indians, Europeans, and North 

American Worlds from the Seventeenth to the Nineteenth Century’, in Contested 

Spaces of Early America, ed. Juliana Barr & Edward Countryman, University of 
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Indians has to be approached with an alertness to temporal and 

geographical variance: Virginians made war on Indians from the founding of 

Roanoke to the revolutionary period; New Englanders struggled to balance 

the desire to assimilate Indians with a no less present desire to annihilate 

them; Pennsylvanians, New Yorkers and Carolinians lived in a porous space 

between cultures. By 1700, the exclusion of Indians in the New England 

region was largely complete, and those that remained were confined to 

praying towns – instruments of a militantly Christian strand of settler 

colonialism. By contrast, settlers in the Appalachian west and southeast were 

situated in an extensive and complex diplomatic landscape shaped by the 

Iroquois and Cherokee, and transformed by their interactions with a host of 

                                                
Pennsylvania Press, 2014, p. 37; Juliana Barr, ‘Geographies of Power: Mapping 

Indian Borders in the “Borderlands” of the Early Southwest’, William and Mary 

Quarterly, 68, 2011, 5-46; Emerson W. Baker and John G Reid, ‘Amerindian Power 

in the Early Modern Northeast: A Reappraisal’, William and Mary Quarterly, 61, 

2004, 77-106; Claudio Saunt, ‘Go West: Mapping Early American Historiography’, 

William and Mary Quarterly, 65, 2008, 745-78; Alan Taylor, ‘Continental Crossings’, 

Journal of the Early Republic, 24, 2004, 182-88. 
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other groups, extending from the Great Lakes to the Carolinas, and outward 

to the Great Basin.32 

It follows that we need to place the American Revolution within a more 

complex understanding of the interaction of ‘kinetic’ empires.33 This 

represents a significant departure from approaches to the political history of 

the British empire that associate ‘imperialism’ exclusively with a single state, 

which spatially decentres Indian and settler America and places them on the 

imperial ‘periphery’.34 Broadly speaking, the dominant interpretations of the 

ideological origins of the American Revolution have turned on the question 

                                                
32 Robbie Etheridge, ‘European Invasions and Early Settlement, 1500-1680’, in The 

Oxford Handbook of American Indian History, ed. Frederick Hoxie, Oxford, 2016, 

pp. 41-56; François Furstenberg, ‘The Significance of the Trans-Appalachian Frontier 

in Atlantic History’, American Historical Review, 113, 2008, 647-77; Colin Calloway, 

One Vast Winter Count: The Native American West before Lewis and Clark, 

University of Nebraska Press, 2003.  

33 Pekka Hämäläinen, ‘What’s in a Concept?: The Kinetic Empire of the Comanches’, 

History and Theory, 52, 2013, 81-90.  

34 For an example of conventional understandings of imperial space, see Ken 

MacMillan, ‘Centres and Peripheries in English Maps of America, 1590-1685’, in 

Early American Cartographies, ed. Martin Brückner, University of North Carolina 

Press, 2011, pp. 67-92.  
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of when (early or late) the British state became imperial, and whether its rule 

over colonies can be described as ‘strong’ or ‘weak’.35 Moreover, ‘empire’ as 

a concept tends to be approached as an expression of power and rule that 

originated and remained within the (largely metropolitan) centre of Britain, 

and projected outward along a colonial periphery.36 In this scenario, colonies 

are the subjects rather than the agents of imperial power. 

  Second, we must also move beyond the prevailing view that colonial 

political ideas were simply derived from the prominent languages of English 

political thought, and were necessarily anti-imperial and oppositional in 

tendency. In some interpretations, colonial writers espouse republican ideas, 

originating in Greek or Roman sources; in others they debate ideas of English 

constitutionalism, or revive the revolutionary principles of radical 

                                                
35 David Armitage, The Ideological Origins of the British Empire, Cambridge, 2000; 

Ken MacMillan, Sovereignty and Possession in the English New World: The Legal 

Foundations of Empire, 1576-1640, Cambridge, 2006.  

36 Kathleen Wilson, The Sense of the People: Politics, Culture and Imperialism in 

England, 1715-1785, Cambridge, 1998; Eliga H. Gould, The Persistence of Empire: 

British Political Culture in the Age of the American Revolution, University of North 

Carolina Press, 2000; Jack P. Greene, Evaluating Empire and Confronting 

Colonialism in Eighteenth-Century Britain, Cambridge, 2013.  
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‘commonwealthsmen’; sometimes they are Lockean theorists of natural 

rights, at others they are ‘Patriot Royalists’.37 What each of these 

interpretations tends to overlook are the ways in which colonial ideas were 

generated and shaped by the experience of colonization itself.38 Instead, 

some historians have drawn us a largely benign picture of colonial politics, 

which forms the basis of an account of constitutionalist discourse that 

presents the internal governance of empire as a mere extension of the 

                                                
37 Bailyn, Ideological Origins, pp. 26, 30, 32, 43; J. G. A. Pocock, The Machiavellian 

Moment: Florentine Political Thought and the Atlantic Republican Tradition, 2nd ed., 

Princeton, 2003; Eric Nelson, The Greek Tradition in Republican Thought, 

Cambridge, 2004, ch. 6; Jack P. Greene, The Constitutional Origins of the American 

Revolution, Cambridge, 2011; Eric Slauter, ‘Reading and Radicalization: Print, 

Politics, and the American Revolution’, Early American Studies 8, 2010, 5-40; Eric 

Nelson, The Royalist Revolution: Monarchy and the American Founding, Harvard, 

2014.  

38 For an important (and now largely forgotten) interpretation, see Michael Kammen, 

‘The Meaning of Colonization in American Revolutionary Thought’, Journal of the 

History of Ideas, 31, 1970, 337-58. 
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politics of the realm, having little to do with the conquest and settlement of a 

Continent.39  

Consequently, there is a need to orient our approach toward the 

political behavior and ideology of settlers, and the factors that shaped the 

development of these actions and ideas. Given that settler polities formed in 

the legal geography of a frontier where the sovereignty of the English state 

was thinly applied, this formation should be situated more broadly within the 

law of nations, what David Armitage has described as that ‘peculiar political 

arena populated variously by individuals, peoples, nations and states’.40 

                                                
39 This perspective is largely a function of the ‘new British’ and ‘Atlantic’ interpretive 

paradigms, which actively sought continuities and resonances in a British history that 

was presented as ‘global’ in character. See Three British Revolutions: 1641, 1688, 

1776, ed. J. G. A. Pocock, Princeton University Press, 1980; J. G. A. Pocock, The 

Discovery of Islands: Essays in British History, Cambridge, 2005; Daniel J. 

Hulsebosch, ‘The Ancient Constitution and the Expanding Empire”: Sir Edward 

Coke’s British Jurisprudence’, Law and History Review, 21, 2003, 439-82. For 

correctives, see Paul Cohen, ‘Was there an Amerindian Atlantic? Reflections on the 

Limits of a Historiographical Concept’, History of European Ideas, 34, 2008, 388-

410. 

40 David Armitage, Foundations of Modern International Thought, Cambridge, 2013, 

p. 7.  
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Arguments used to claim possession (the right to hold) and sovereignty (the 

right to rule) were accompanied by an actual process of conquest, 

settlement, and the creation of political and economic structures controlled 

by settlers themselves. For example, settlers claimed and expanded their 

own territories by means of conflict and negotiation with an array of Indian 

groups; they sought to control their own commerce, expand markets, and 

promote intra-imperial trade; they established assemblies that declared and 

applied law; and they entered into treaties and confederations to provide for 

mutual defense.41 Many of these activities cohered with notions of effectual 

possession as defined by the Justinian Corpus, the master text of 

international law, and also corresponded to the ‘marks’ of sovereignty that 

were elaborated in European discussions of law and jurisprudence, and 

conventionally associated with sovereign states.42  

                                                
41 Alfred Cave, Lethal Encounters: Englishmen and Indians in Colonial Virginia, 

University of Nebraska Press, 2011; Christian J. Koot, Empire at the Periphery: British 

Colonists, Anglo-Dutch Trade, and the Development of the British Atlantic, 1621-

1713, New York, 2009.  

42 L. C. Green & Olive P. Dickason, The Law of Nations and the New World, 

University of Alberta Press, 1989;  Lauren Benton and Benjamin Straumann, 
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However, it is not evident that settlers in the pre-Revolutionary period 

were concerned to ‘temper the quest for power with the rule of law’.43 

Instead, they operated within a particular understanding of the use of law 

that was not constrained by notions of ‘just conduct’.44 Some of the most 

compelling recent studies of colonial thought in early America have applied 

the model of ‘settler colonialism’ to the political formation of American 

settlements.45 As Lisa Ford has argued, settler colonialism ‘altered the 

relationship of people with space’ and that what are conventionally 

understood as colonies ‘asserted sovereignty’ and rooted claims to sovereign 

possession through ‘local, territorial control over the process of indigenous 

                                                
‘Acquiring Empire by Law: From Roman Doctrine to Early Modern European 

Practice’, Law and History Review, 28, 2010, 2-38.  

43 Gould, Among the Powers of the Earth, pp. 16-17.  

44 Hunter, ‘Vattel in Revolutionary America’, 13.  

45 See Gregory Evans Dowd, ‘Indigenous Peoples without the Republic’, Journal of 

American History, 104, 2017, 19-41; Bethel Saler, The Settlers’ Empire: Colonialism 

and State Formation in America’s Old Northwest, Philadelphia, 2015; Lisa Ford, 

Settler Sovereignty: Jurisdiction and Indigenous People in America and Australia, 

1788-1836, Harvard, 2010. For political thought, see Yirush, Settlers, ch. 1, 7-8; 

Daragh Grant, ‘On the “Native Question”: Understanding Settler Colonialism’s 

Logics of Domination’, PhD diss., University of Chicago, 2012.  
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dispossession’.46 This attention to space is a central to the approach of a host 

of important studies of empire and colonialism in the Americas, from Richard 

White’s seminal conception of the ‘middle ground’, to the related concepts 

of ‘frontiers’, ‘borderlands’, and ‘paths’.47 Not only have historians deepened 

our understanding of how space can be conceived, they have also added 

                                                
46 Ford, Settler Sovereignty, p. 4. For this in practice, see Michael Lee Oberg, 

Dominion and Civility: English Imperialism & Native America, 1585-1685, Cornell 

University Press, 1999.  

47 Richard White, The Middle Ground: Indians, Empires, and Republics in the Great 

Lakes Region, 1650-1815, Cambridge, 1991; Gregory H. Nobles, American 

Frontiers: Cultural Encounters and Continental Conquest, New York, 1997; Jeremy 

Adelman and Stephen Aron, ‘From Borderlands to Borders: Empires, Nation-States, 

and the Peoples in between in North American History’, American Historical Review, 

104, 1999, 814-41; Pekka Hämäläinen and Samuel Truett, ‘On Borderlands’, Journal 

of American History, 98, 2011, 338-61; Tom Hatley, The Dividing Paths: Cherokees 

and South Carolinians Through the Era of Revolution, Oxford, 1993; Alan Taylor, 

The Divided Ground: Indians, Settlers and the Northern Borderland of the American 

Revolution, New York, 2006; Alan Taylor, ‘Squaring the Circles: The Reach of 

Colonial America’, in American History Now, ed. Eric Foner & Lisa McGirr, Temple 

University Press, 2011, pp. 3-23; Christopher Grasso & Peter Mancall, ‘World and 

Ground’, William and Mary Quarterly, 74, 2017, 195-202.  
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significant nuance to the picture of the interactions that took place there. The 

famous ‘frontier thesis’ of Frederick Jackson Turner, with its inevitable push 

from east to west, has been replaced by a view of American space that is 

predicated on overlapping, intersecting and contested ideas of territoriality.48  

In order to shift the focus away from rights and toward questions of 

land, sovereignty, and jurisdiction, it is necessary to revisit (and recover) 

some difficult topics in American colonial history, namely the prevalence of 

conquest as part of a process whereby territorial expansion was both 

conducted and legitimized. The idea that American space was either 

conquered or invaded is the underlying premise of the New Indian and 

                                                
48 Hämäläinen, ‘Shapes of Power’, pp. 34-43; Jorge Cañizares-Esguerra, ‘Entangled 

Histories: Borderland Historiographies in New Clothes?’, American Historical Review 

112, 2007, 787-99; Eric Hinderaker and Rebecca Horn, ‘Territorial Crossings: 

Histories and Historiographies of the Early Americas’, The William and Mary 

Quarterly, 67, 2010, 395-432; Paul Mapp, The Elusive West and the Contest for 

Empire, 1713-1763, University of North Carolina Press, 2011; Contact Points: 

American Frontiers from the Mohawk Valley to the Mississippi, 1750-1830, ed. 

Andrew Cayton, and Fredrika Teute, University of North Carolina Press, 1998. For a 

theoretical treatment of territoriality, see Jeppe Strandsbjerg, Territory, 

Globalisation and International Relations: The Cartographic Reality of Space, 

Palgrave, 2010.  
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Western histories but, as Ned Blackhawk has rightly observed, there remains 

a tendency to erase ‘violence and colonialism’ from American history.49 

Similarly, Patricia Nelson Limerick has noted that for twentieth century 

Americans the ‘legacy of slavery was serious business . . . the legacy of 

conquest was not’. Part of the reason for this, as Chris Tomlins has 

suggested, has been due to a focus on migration, rather than ‘colonization, 

appropriation and enslavement’ as the key driver of American history.50 In a 

national story, first articulated by Lincoln’s remarks at Gettysburg, that 

                                                
49 Francis Jennings, The Invasion of America: Indians, Colonialism, and the Cant of 

Conquest, University of North Carolina Press, 1975; Alfred Cave, Lethal Encounters: 

Englishmen and Indians in Colonial Virginia, University of Nebraska Press, 2011; Ned 

Blackhawk, Violence Over the Land: Indians and Empires in the early American 

West, Harvard University Press, 2006, p. 13.  

50 Patricia Nelson Limerick, The Legacy of Conquest: The Unbroken Past of the 

American West, New York, 1987, p. 18; Christopher Tomlins, ‘Law’s Wilderness: The 

Discourse of English Colonizing, the Violence of Intrusion, and the Failures of 

American History’, in New World Orders: Violence, Sanction and Authority in the 

Early Modern Americas, 1500-1825, ed. John Smolenski, Philadelphia, 2005, pp. 35, 
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explicitly links colonial freedom from empire with the emancipation of the 

slaves there is little room for talk of conquest or a ‘settlers’ empire’.51 

There are a number of reasons for why conquest was forgotten in a 

narrative of American history dominated by liberty and revolution. First, as I 

have already mentioned, in many synthetic interpretations of colonial and 

imperial politics, the main foil of colonial aspiration is a rigidly authoritarian 

imperial state; in this view, migrants become colonists, and colonists become 

revolutionaries and ‘patriots’.52 An extension of this approach rebrands the 

American Revolution as an ‘imperial crisis’, a highly-conceptual debate about 

monarchy, parliament and rights within the English constitution.53 Here, the 

                                                
51 See David Brooks, ‘The American Land’, New York Times, 25 August 2017, p. 

A27.  

52 Stephen Conway, The American Revolutionary War, London, 2013; Jack Rakove, 

Revolutionaries: Inventing an American Nation, London, 2010, which contains a 

single reference to the Iroquois in a text of over 400 pages.  

53 J. G. A. Pocock, ‘Political Thought in the English-Speaking Atlantic, 1760-1790. 

Part 1: The Imperial Crisis’, in The Varieties of British Political Thought, 1500-1800, 

ed. J. G. A. Pocock, Cambridge, 1993, pp. 246-82; Craig Yirush, ‘The Idea of Rights 

in the Imperial Crisis’, Social Philosophy and Policy, 29, 2012, 82-103; Eric Nelson, 
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Founding’, History of European Ideas, 43, 2016,198-214; P. J. Marshall, The Making 
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focus is on an erudite metropolitan discourse of rights, consent, and 

parliamentary sovereignty, a context that is wholly separated from that of the 

western reaches of expanding settlement.54 Second, a number of recent 

studies have located the articulation of republican ideals of liberty and 

freedom within a particular strand of religious discourse, which emphasizes 

‘independence’, ‘moderation’, ‘toleration’, and ‘civility’ as values that 

originated in the seventeenth century, and emerged fully fledged in the 

eighteenth.55 Many of these works build on Perry Miller’s classic formulation 

                                                
and Unmaking of Empires: Britain, India and America, c. 1750-1783, Oxford, 2005, 

ch. 9-10.  

54 Recent work that has sought to connect the worlds of town and frontier has 

emphasized the Lockean roots of the doctrine of property rights. See Fitzmaurice, 

Sovereignty, Property and Empire, ch. 6; Yirush, Settlers, Liberty and Empire, p. 268; 

Allan Greer, ‘Commons and Enclosure in the Colonization of North America’, The 

American Historical Review, 117, 2012, 365-86.   

55 Michael Winship, Godly Republicanism: Puritans, Pilgrims, and a City on a Hill, 

Harvard, 2012; John Donoghue, Fire Under the Ashes: An Atlantic History of the 

English Revolution, University of Chicago Press, 2013; Andrew R. Murphy, 
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Modern England and America, Pennsylvania State University Press, 2001; David D. 
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of the ‘errand into the wilderness’ – which stands as a kind of counterpart to 

Turner’s frontier thesis –  elements of which continue to appear in the work of 

historians who do not fully contend with the reality of violence in ‘puritan’ 

New England and elsewhere.56  

                                                
England, New York, 2011; Ethan Shagan, The Rule of Moderation: Violence, 
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1772’, The William and Mary Quarterly, 60, 2003, 471-510; Daniel P. Buchanan, 
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In order to fully grasp Jefferson’s claim for the settler’s ‘right to hold’, 

we need to recover the dynamic of conquest and law as the defining feature 

of settler politics. As the William Blackstone remarked in his ‘Commentaries’ 

on the English common law (1765), American territory ‘was obtained in the 

last century by right of conquest and driving out the natives . . . or by 

treaties’.57 The key question is how the received interpretation of debates on 

‘constitutionalism’ is reshaped when we associate settler colonialism with 

conquest, and place the focus on the acquisition of territory rather than 

(exclusively) the defense of political rights. For settlers, law was a mechanism 

for establishing and expanding control over American space, and it worked in 

tandem with a nearly unbroken succession of wars with Indians.58 The crucial 

legal instruments of this control were treaties, documents so numerous in the 

colonial context that a selection of them fills twenty volumes. In settler hands, 

treaties were employed to shape the interaction with Indians from initial 

                                                
57 William Blackstone, Commentaries on the Laws of England, 4 vols., ed. Stanley N. 

Katz, University of Chicago Press, 1979, vol. 1, p. 105. 

58 Peter Silver, Our Savage Neighbours: How Indian War Transformed Early America, 

New York, 2008; Daniel Richter, Facing East from Indian Country: A Native History 
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contact to the formation of the republic.59 Perhaps their most vital function, 

was as a means to secure the ‘lawful’ acquisition of Indian land.60  

The nature and extent of Native American power in the eastern 

woodlands meant that settlers had to engage with the people that the early 

palisades were meant to repel. Given the emphasis on the violence that 

defined what Bernard Bailyn described as the ‘barbarous years’, we can 

quickly forget that the key to European survival in America lay in diplomacy, 

                                                
59 Early American Indian Documents: Treaties and Laws, 1607-1789, gen. ed. Alden 

T. Vaughan, 20 vols., Washington, 1979-2004. See also Dorothy V. Jones, License 

for Empire: Colonialism by Treaty in Early America, University of Chicago Press, 

1982; Francis Paul Prucha, American Indian Treaties: The History of a Political 

Anomaly, University of California Press, 1994; Jeffrey Glover, Paper Sovereigns: 
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rather than all-out war. While the theorists of empire pondered the question 

of whether Native Americans were in fact civilized peoples and sovereign 

nations, settlers walked paths through the woods to meet them. One of the 

earliest documented encounters took place in 1614, when a party of 

Virginians met with the Chickahominy, ‘who after their best and most friendly 

manner, bad us welcome’.61 That meeting resulted in an agreement that 

included articles that defined a form of military alliance, the regulation of 

trade, and the demarcation of colonial and Indian territory – all of these 

elements are present in subsequent treaties concluded between settlers and 

colonial governments from New England to the Carolinas.   

However, the persistence of violence between settlers and Indians led 

some to argue that diplomacy exposed inhabitants of the ‘back parts’ to 

undue risk. In the aftermath of a coordinated Powhatan attack on outlying 

settlements in Virginia in 1622, one writer made the case for a campaign of 

conquest underpinned by law: 

So that we, who have hitherto have had possession of no more ground 

 then their waste, and our purchase at a valuable consideration to their 

 owne contentment, gained; may now by right of Warre, and law of  

 Nations, invade the Country, and destroy them who fought to destroy 

                                                
61 Early American Indian Documents: Volume 4: Virginia Treaties, 1607-1722, ed. W. 

Stitt Robinson, Maryland, 1983, p. 17-18.  
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 us: whereby we shall enioy their cultivated places . . . those   

 commodites which the Indians enjoyed  . . . shall now also be  

 possessed entirely by us.62 

Here are the roots of the argument that Jefferson would make in 1774, where 

conquest is a mechanism of lawful war and, in turn, the basis of territorial 

sovereignty. From the 1622 ‘massacre’ to the decisive Treaty of Fort Stanwix 

in 1784, diplomacy and conquest worked in parallel, and were the means for 

both Indian adaptation and survival, and the expansion of settler territory in 

the trans-Appalachian. This is the context against which Jefferson’s statement 

concerning the right to hold has to be read. While promoters of the British 

empire recoiled at the notion that it was gained by ‘unaturall’ conquest, 

settlers and settler governments inhabited a landscape of fluid and 

overlapping claims to sovereignty and possession.63  

 We should not see settlers merely as conquerors, for they were vastly 

outnumbered and their supposed technological, military and political 

                                                
62 Waterhouse, Declaration, pp. 22-3; Williams, American Indian, p. 217.  
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organization did not supply them with the advantage. Instead, power in the 

American east turned on the formation of alliances and blocs of power, as it 

had for centuries before the arrival of Europeans.64 Engagement in both 

worlds, that is, in the process of local conquest and that of regional 

diplomacy, allowed settler governments to exercise precisely the range of 

sovereign powers listed by Jefferson in the Declaration of Independence – to 

levy war, conclude peace, to contract alliances, and to establish commerce. 

Added to this was the long process by which settlers made their settlement 

‘effectual’ by creating law to the extent that a report to the Board of Trade 

warned that ‘they have assumed to themselves a power to make Laws 

contrary and repugnant to the Laws of England’.65 Taken together, this 

activity – contractual agreements between sovereign powers, and the acts of 

particular legislatures - came to form a body of positive law that further 

widened the scope of settler sovereignty to the extent that it negated the 

sovereign claims of the British state, and challenges those of Indian empires. 

In short, conquest conveyed the right to hold.  
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